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We issued a writ of cetiorari in this case to decide whether the State violated Maryland



Rule 4-263(a)(2)(C) by inaccurately representing in discovery that a police officer witness,
who was the non-aresting survelling officer, could not specificaly identify the defendant,
when at trid the officer pogtively identified the defendant. We conclude that the police
officer's survelllance observation, if used by the State for purposes of identification, is a pre-
trid identification requiring disclosure under Maryland Rule 4-263(8)(2)(C). By faling to
accurately portray the police officer’s pretrid identification of the defendant, the State
violated this rule and such violaion unduly preudiced the defense.
I. Background

On Ay 6-7, 1999, James Ddario Williams was tried in a bench trid in the Circuit
Court for Kent County for the digtribution of cocaine® The charges stemmed from a
November 18, 1998 execution of a search and saizure warrant by the Kent County Narcotics
Task Force at an gpatment in Rock Hal. Thomas Brown (the lessee), Kenneth Cunningham
(a houseguest), and Rondd Dorsey (a vigtor) were in the gpartment at the time the warrant was
executed and various amounts of rock and powder cocaine were seized? All three men were
arrested and charged with distribution of cocaine.

The Stae subsequently charged the appdlant, James Dedaio Williams, with

digribution, dleging that Williams entered the survellled premises approximately thirty

! Williams was dso intidly charged with conspiracy to distribute cocaine and
digtribution of cocaine within 1000 feet of a school; however, a the conclusion of the State's
case, the trid judge granted Williams's motion for a judgment of acquitta on these charges
and proceeded on the sole count of digtribution.

2 The Narcotics Task Force seized thirteen baggies of rock cocaine and a small amount
of powder cocaine.



minutes prior to the rad to deliver powder cocaine to Cunningham. The State's case relied
heavily on the tesimony of Brown, who tedified as a result of a plea agreement with the State.
Brown damed that Williams entered the gpartment prior to the raid, threw a package wrapped
in fail, which Brown presumed to be cocaine, on the kitchen counter, and stated, “take whatever
off the top.” Brown further testified that Cunningham took the package to his bedroom,® and
when he returned to the kitchen, handed Brown some powder cocaine to cook to transform the
powder into rock cocaine.

Trooper Wilson, one of the aurvelling officers on the Narcotics Task Force, was the
only other State's witness to place Williams at the gpatment on the night of the raid* The
defense counsd, on severd occasons, had asked the State's Attorney for confirmation (and
reconfirmetion) that Trooper Wilson was not aile to say, beyond a reasonable doubt, that the
man who entered the gpartment was Williams. On March 5, 1999, defense counsel requested
(dthough not required to make such requests under the mandatory disclosure provisions of the
rule), pursuant to Rule 4-263(a)(2)(C), any rdevant materid or informaion regarding pretrid
identifications of the Defendant by a witness for the State. In response, the State filed its
automatic discovery, which stated that “the Defendant has not, at this time, been identified by

apre-tria identification procedure.”

3 Brown had adlowed Cunningham to stay in his gpatment for agpproximatdy 3 weeks
without rent, but with the understanding that Cunningham would supply Brown with cocaine
free of charge.

4 The testimony of the other witnesses for the State pertained to establishing the basis
for the search and saizure warant of the apatment (Willam Dwyer), and explaining the
generd activities of the Task Force before and during the raid (Sergeant Perot).
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On May 5, 1999, defense counsd filed a Motion to Suppress for unlawful extrgudicia
identificationss and in a cover letter requested further confirmation that there were no
extrgudicid identifications of Williams  “please confirm in writing that there were no such
identifications, and | will withdraw that portion of the motion.” Immediady prior to the
scheduled motion hearing, the State verbdly professed that the police officer’s testimony was
not an identification under Rule 4-263 because the officer was only tegtifying to the genera
description of aman who entered the survellled premises.

As a reault of this assertion by the State, the defense counsdl, at the motion hearing,
requested that the court firg rue on whether the testimony of the officer was an identification
requiring disclosure under Rule 4-263. Defense counsdl agreed that a general description of
the man who entered the gpatment would not amount to an identification under the rule.
Defense counsd further argued, however, that should Trooper Wilson's testimony move
beyond a generd description to a datement that Williams met those descriptions or that the
trooper recognized the man to be Williams, then the identification information would be
subject to judicid scrutiny.

The State proffered to the court that the police officars, survelling the apartment from

5 Defense counsedl was origindly contesting the method by which Trooper Wilson first
became introduced to Williams namdy, the use of a confidentid informant and a subsequent
review of his mug shot. The State clamed that a confidentid informant had pointed Williams
out to Trooper Wilson one month prior to the raid and that Trooper Wilson had subsequently
returned to the dtation to view a mug shot of Williams ~ These encounters were presumably
the subject matter of the suppresson motion. Because the motion was rendered moot by the
State's proffer that there was no identification of Williams on the night of the rad, we are Ieft
to speculate.



across the dreet, saw an individud drive up to the gpartment building in a vehicle amilar to the
description of the defendant’'s.  Trooper Wilson dso observed “the stature, the sze, the height
and definitdy that it was an African American individud...” The State affirmed to the court that
“It wasn't even a dtuatiion where the officer can say that he saw the face of the person who went
inthere”

The court then specificdly asked the State, “Does that badcdly mean that no one saw
. . . the officer can not say beyond a reasonable doubt that this person is the defendant?” To
which the State responded, “That is correct. All he [Trooper Wilson] can say is the size, height,
dature”®  Based on these proffers by the State — that dl the officer could identify is Sze,
height, and stature — the court found that there was no pre-trid identification and that the State
had complied with discovery. With a finding that no pretrid identification existed, defense
counsdl’ s motion to suppress the extrgudicia identification was rendered moot.

In an unrelated pre-triall motion hearing, the State again repeated that “Wilson can
identify defendant only to the extent of Sze, height, and weight,” and recognized that this was
“amgor concesson in [the] case”

Despite a least three proffers by the State's Attorney prior to trid that Trooper Wilson
was only able to describe the sze height, and race of the man who entered the surveilled

apatment and was not able to spedficdly identify Williams when Trooper Wilson took the

6 The State’'s Attorney subsequently provided a handwritten addendum to his
Supplemental Answer in Response to Defense’'s Motion for Discovery and Inspection in which
he noted that Trooper Wilson could not identify the face of the individud seen entering and
leaving the gpartment but that he could describe that person’s generd size and weight.
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sand, he diginctly stated, “it was Mr. Williams who is seated a the defense table” Defense
counsel objected to this identification testimony by Trooper Wilson and throughout the
enaing colloquy repeated her objections and requested remedial measures be taken by the
court, induding moving to strike the identification tesimony on two occasions,’ renewing a
motion to dismiss, and requesting that an evidentiary hearing be conducted. The trid judge
denied these motions® After Williams was found guilty, defense counsd moved for a new trid
aguing, among other things, that the State violated Rule 4-263 by faling to disclose the
identification testimony of Trooper Wilson. Again, the trid judge denied the motion with the
following comment:
The . . . out of court identification of . . . Trooper Wilson was a
urprise to the State’'s Attorney and you fed that . . . under Rule
4-263 he should have informed you. And | agree with you on that.
But, if it was a surprise to him, he couldn't inform you of
something he didn't know about. It was a surprise to you and to
hm. And | don't think that he deliberately withheld it back. |
asked him point blank again was it a surprise, and he indicated it
was. So | don't think that al of this taken together warrants a new
trid.
The trid court sentenced Williams to twenty years incarcerdtion, suspending dl but ten

years to serve without the posshbility of parole, and five years supervised probation. In an

! Defense counsel moved to drike the identification testimony of Trooper Wilson that
pertained to his use of a confidentid informant when encountering Williams for the first time
and his subsequent viewing of a mug shot of Williams, the very materid that presumably would
have been the subject matter of the pretrid motion to suppress the unlawful extrgudicid
identification. See supra note 5.

8 Defense counsd was permitted to ask about didogue between the State's Attorney and
Trooper Wilson on cross-examination of Trooper Wilson; however, she was never given the
opportunity to question the State’' s Attorney regarding his knowledge.
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unreported opinion by the Court of Special Appedls, the judgment of conviction was affirmed.

This Court granted certiorari to determine whether the State violated Rule 4-
263(a)(2)(C) by inaccuratdy representing’ to defense counsd during discovery that a police
officer witness could not specificdly identify the defendant, when a trid, the officer made
apogtive identification of the defendant.

Il. Standard of Review

Where the trid judge made no spedific finding as a matter of law that the State violated
the discovery rule, we exercise independent de novo review to determine whether a discovery
violation occurred. See Ferris v. State, 355 Md. 356, 368-369, 735 A.2d 491, 497 (1999)
(mantaining that questions of law are reviewed de novo); see also, Hutchins v. State, 339 Md.
466, 475, 663 A.2d 1281, 1286 (1995). If the tria judge erred because the State did in fact
violate the discovery rule, we consder the prgudice to the defendant in evauating whether
such error was harmless. See Johnson v. State, 360 Md. 250, 269, 757 A.2d 796, 806 (2000).

[11. Maryland Rule 4-263

Mayland Rule 4-263 grants the defendant broad discovery rights to informaion hed

o Because a trid court’'s factud findngs are not upset unless clearly erroneous, we shdl
proceed on the bads of the trid judges findng that the State’'s Attorney’s inaccurate
representation was inadvertent. We acknowledge, however, what appears to be a contradiction
in the record. The State€'s Attorney clamed that the podtive identification testimony of
Trooper Wilson surprised both hm and the defense.  Yet Trooper Wilson tedtified on cross
examination that he had told the State's Attorney in March of 1999, that he recognized the
person as Immy Williams.



by the Statel® Pat (8 of Rule 4-263 outlines the mandatory disclosure requirements in

discovery:

Without the necessity of a request, the State's Attorney shall
furnish to the defendant:

@ Any materid or information tending to negate or mitigate
the quilt or punishment of the defendant as to the offense
charged;

2 Any relevant material or information regarding: (A)
specific searches and seizures, wire taps or eavesdropping,
(B) the acquigtion of statements made by the defendant to
a State agent that the State intends to use at a hearing or
trid, and (C) pretrial identification of the defendant by
awitness for the State

Mayland Rule 4-263(a) (emphess added). Part (b) requires disclosure by the State upon

request from the defendant,™ but in neither case is the defendant required to show that the

10

4-263:

11

The matters not subject to discovery by the defendant are provided in part (c) of Rule

(1) Any documents to the extent that they contain the opinions, theories, conclusions,
or other work product of the State's Attorney, or

(2) The identity of a confidentid informant, so long as the falure to disclose the
informant's identity does not infringe a conditutional right of the defendant and the
State's Attorney does not intend to call the informant as a witness, or.

(3) Any other matter if the court finds tha its disclosure would ental a substantial risk
of harm to any person outweighing the interest in disclosure.

Part (b) of Rule 4-263 provides that upon request of the defendant, the State's Attorney

(1) Witnesses. Distlose to the defendant the name and address of each person then
known whom the State intends to cdl as a witness a the hearing or trid to prove its
casein chief or to rebut dibi testimony;

(2) Satements of the Defendant. As to al statements made by the defendant to a State
agent that the State intends to use a a hearing or trid, furnish to the defendant, but not
file unless the court so orders. (A) a copy of each written or recorded statement, and
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request was reasonable or the item sought was materia to the preparation his defense.’?

The State's compliance with these rules is never discretionary, as the Maryladd Rules

of Procedure have the force of law; e Dotson v. Sate, 321 Md. 515, 583 A.2d 710, 714

(1991); they are not mere guides but are “precise rubrics’ to be drictly followed. See State

v. Cook, 322 Md. 93, 103-04, 585 A.2d 833, 838 (1991) (quoting State v. Ricketts 290 Md.

287, 292, 429 A.2d 1025 (1981)); Jordan v. State, 323 Md. 151, 169 n.5, 591 A.2d 875, 884

n5 (Eldridge J, dissenting)(1991). Thus, when determining whether a discovery violation

12

(B) the substance of each oral dtaement and a copy of al reports of each ord
satement;

(3) Satements of Codefendants. As to al statements made by a codefendant to a State
agent which the State intends to use a a joint hearing or trid, furnish to the defendant,
but not file unless the court so orders: (A) a copy of each written or recorded
statement, and (B) the substance of each oral statement and a copy of all reports of each
oral statement;

(4) Reports or Statements of Experts. Produce and permit the defendant to inspect and
copy dl written reports or Saements made in connection with the action by each
expert consulted by the Sate, including the results of any physcad or mentd
examinaion, sdentific test, experiment, or comparison, and furnish the defendant with
the substance of any such ora report and conclusion;

(5) Evidence for Use at Trial. Produce and permit the defendant to inspect, copy, and
photograph any documents, computer-generated evidence as defined in Rule 2-504.3
(a), recordings, photographs, or other tangible things that the State intends to use at the
hearing or trid;

(6) Property of the Defendant. Produce and permit the defendant to inspect, copy, and
photograph any item obtained from or belonging to the defendant, whether or not the
State intends to use the item at the hearing or trid.

This was not dways so. Rule 728, (an earlier verson of Rule 4-263) which became

effective in 1962, required the defendant to show that “the item sought may be materid to the
preparation of his defense and that the request is reasonable.” See Patrick v. State, 329 Md.
at 31, 617 A.2d at 218 (1992)(internal quotations omitted).
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exigts, we firg look to the plain meaning of the rule® See Johnson v. State, 360 Md. at 264-
65, 757 A.2d at 804 (2000) (dating that “to effectuate the purpose and objectives of the rule,
we look to its plain text” and further that if the words of the rule are unambiguous, “our inquiry
ordinarily ceases and we need not venture outside the text of therule’).

The issue before us today — whether police surveillance observations are subject to the
mandatory disclosure requirements of Rule 4-263(a)(2)(C) — is a nove question of law,
requiring this Court, for the fird time, to discuss the scope of the pretrid identification
provison. We have often dated that the scope of pretrid disclosure requirements under
Mayland Rue 4-263 mus be defined in light of the underlying policies of the rue. See
Johnson v. State, 360 Md. a 265, 757 A.2d at 804 (2000); Sate v. Brown, 327 Md. 81, 90,
607 A.2d 923, 927 (1992). Inherent benefits of discovery include providing adequate
information to both parties to fadlitate informed pleas, ensuring thorough and effective cross-
examination, and expediting the trial process by diminishing the need for continuances to ded
with unfamiliar informetion presented at trid. Specific to the mandatory disclosure provisions
of Rule 4-263(a), the mgor objectives are to assst defendants in preparing their defense and
to protect them from unfar surprise. See Patrick v. Sate, 329 Md. 24, 30, 617 A.2d 215, 218

(1992). The duty to disclose pretrid identifications, then, is properly determined by

13 We may dso consder other persuasive sources beyond the text of the rule, particularly
case law interpreting the rule in question.  In Sate v. Brown, 327 Md. at 90, 607 A.2d at 927,
we noted that Mayland Rule 4-263 was derived from former Maryland Rule 741; therefore
our case law interpreting Rule 741 is dso indructive. See also Johnson, 360 Md. at 265, 757
A.2d at 804.



interpreting the plain meaning of the Rule with proper deference to these policies.

Under Rule 4-263(a)(2)(C), “awy rdevat materid or information regarding... pretria
identification of a defendant by a witness for the State” must be disclosed to the defendant.
See Mayland Rule 4-263(8)(2)(C). Whether a police officer’s survellance observetions are
pretrid identifications contemplated by this disclosure requirement is the issue of contention.
The State dams tha Rue 4-263(a)(2)(C) is limited to state-orchestrated identification
procedures, such as a photogrephic array, a show-up, or a line-up, because a purpose of the
discovery disclosures is to “force the defendant to file certain motions before trid, including
a motion to suppress...” and a police officer’s survellance observations would not be the
subject of such a pretrid mation. White v. State, 300 Md. 719, 734, 481 A.2d 201, 208
(1984), cert. denied, 470 U.S. 1062, 105 S.Ct. 1779, 84 L.Ed.2d 837 (1985). The State relies
on this Court's recognition of the interrdationship between the discovery rules and the rules
regarding filing of pretrid motions to suppress or exclude illegaly obtained evidence See
Bailey v. State, 303 Md. 650, 655, 496 A.2d 665, 667 (1985); Warrick v. State, 302 Md. 162,
170, 486 A.2d 189, 193 (1985)(dating that the emphasis of mandatory discovery rules is on
“moving the mass of criminad cases through the system by expediting pretrid suppression
hearings and dispogtions without trid”).

We find the State's podtion faulty in two respects. First, the defense counsd,

origindly under the impresson that Trooper Wilson could postivey identify Williams, did,

14 Rue 4-252(a) outlines the mandatory pretridl motions, induding the motion to
suppress an unlawfully obtained pretria identification.
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in fact, file a motion to suppress the extrgudicid identification of Williams in this case®
While defense counsd’s motion became moot dfter the State's repeated assartions that
Trooper Wilson could only describe the man's size, height, and race, the suppresson mation -
which the State decries is digpodtive of a disclosure obligation - was, in fact, filed. Whether
the suppresson motion would have been successful is not of import, bringing us to the second
point. Simply because we recognize the reaionship between the discovery and pretrid
mations rules, in that discovery is necessary so that mandatory pretriad motions can be filed,
does not mean that we limt discovery to drictly that which may be utilized in support of a
pretrial motion.*® We aticulated this propodtion in Warrick when discussng relevancy as
a limitation on a State's obligations in discovery:” “[R]devancy is not limited to materid or

information which would tend to support a motion to suppress. Materid or information is dso

15 See supra note 5 for discussion of defendant’ s pre-tria suppression motion.

16 We have, in fact, determined that limiting the scope of disclosure was gppropriate with
respect to a defendant’'s statements made to third parties under Rule 4-263(b)(2) "[b]ecause
statements made to third parties who are not State agents cannot ordinarily be the subject of
a motion to suppress on the ground that they have been unlawfully obtained, they are not within
the ambit of disclosure” State v. Brown, 327 Md. a 92, 607 A.2d a 928 (1992)(quoting
White v. State, 300 Md. at 736, 481 A.2d at 209 (1984), cert. denied, 470 U.S. 1062, 105
S.Ct. 1779, 84 L.Ed.2d 837 (1985)).

o In Warrick v. Sate, when consdering the limitations on the Stat€'s obligaions in
discovery, we addressed the use of the term “relevant” with respect to the Rule's designation
that “any relevant materid or information ...” be disclosed to the defendant. 302 Md. at 170-
71, 486 A.2d a 193 (emphasis added). Mandatory disclosures are limited in three respects:
(1) to the subjects liged in Rue 4-263(a)(2); (2) by that to which a State's Attorney’s
obligation extends under 4-263(i); and (3) the materid must be rdevant. Id We explained that
the limitaion of rdevancy, a limitation which courts traditionaly apply, turns on the legd
issues surrounding the facts and circumstances of each case. 302 Md. at 170-71, 486 A.2d at
193.
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producible under [Rule 4-263(a)(2)]*® if it supports the State’s proposed use of vdidly
obtained materid or informetion and the denid of a defendant’s suppression motion. ” 302 Md.
at 171, 486 A.2d at 193.

Genegdly gspesking, discovery disclosures may, indeed, assst a defendant in
determining whether certain motions can be filed prior to trid and thus expedite the trid
process, however, the fact that discovery may advance that god is not digpodtive of other
laudable gods. We have repeatedly indgsted that discovery rules should assst the defendant
in preparing a defense and protect hm from surprise. One can hardly imagine a greater
obstacle to an accused's defense than the State's declaration prior to trid that the only
corroborating witness could not soecificaly identify the defendant, while the testimony of the
witness at trid was nothing shy of a clear and podtive identification — “it was Mr. Williams
who is seated a the defense table..” Identification testimony may be outcome determinaive
and hence, any 0lid preparation of a defense demands this information.  Furthermore, unlike
gatements made by the defendant, see generally, Johnson, 360 Md. 250, 757 A.2d 796
(2000), identification testimony naturdly comes from third paties. As such, it is information
with which, absent the State's disclosure, a defendant may never be familiar until trid. To
prevent unfair surprise, disclosure of identification testimony is required.

Disclosure, in and of itsdf, would be immaterid if it is not accompanied by the

necessaty and intrindc quaity of accuracy. The State suggedts that, despite the failure to

18 At the time Warrick was decided, Rule 4-263's precursor, Rule 741, was in effect.
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accurately disclose that the officer could postively identify the defendant, Williams was
provided with informetion that the officer observed someone with characteristics similar to
the defendart’s enter the apartment, i.e. a heavy-set African American man driving a Cougar,
and therefore, Williams's position would have been no different.’®  This postion is without
merit.

The pretrid assertion that Trooper Williams could not state, beyond a reasonable
doubt, that the man he saw was Williams and the intrid podtive idetification are not mere
vaiaions of degree, but rather are contradictory. Regardiess, when information is disclosed
in discovery, it mus be subdantidly complete and accurate.  Without strict adherence to these
inherent prerequisites to disclosng information, the purpose of discovery would be defeated.
Subgtantid inaccuracy with respect to whether a State's witness can identify the accused is
paticularly disconcerting because, depending on the precison of the identification, the
outcome of the trid may often be affected — the degree of identification testimony could mean

the difference between an acquitta and a conviction.

19 The State reies on our decison in Evans v. State, 304 Md. 487, 499 A.2d 1261
(1985), for support. In Evans we dfirmed the trid judge's determingtion to admit an
photographic identification that the State inadvertently faled to disclose to the defendant. 304
Md. at 501-02, 499 A.2d a 1268. It was not, as the State now aludes, because the defendant
was gengdly familiar with the fact that the witness would, to some degree, identify him. To
the contrary, we explaned tha Evanss right to chalenge the identification had not been
completely lost because the trid judge entertained defense counsd's motion to suppress and
conducted a full hearing on the mation. Id. The trid record in Evans reveded that al evidence
necessary for a proper consideration of the suppresson motion was placed before the court,
and we perceived no prejudice to the defendant because of the dleged lack of time to prepare
for the hearing. 1d.
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This Court recently forbade the State from drcumventing the pretria disclosure
required by Rue 4-263(b)(2)(A)*° by providing the defendant the “substance” of his oral
recorded statement to a police officer. See Johnson, 360 Md. at 266-68, 757 A.2d at 805-06.
We hdd that the State was obligated under the discovery rule to produce the actual recorded
datement, regardless of whether it intended to introduce that recording at trial or simply have
the officer tedtify as to his recollection of the content of the statement. Id. a 268, 757 A.2d
a 806. Smilaly, the State cannot circumvent Rule 4-263(3)(2)(C), mandating that pre-trid
identifications be disclosed to the defendant, by offering only patidly correct information.

We cannot dlow the State to be the recipient of the unquestionable windfal that
resulted from its own clear violation of the discovery rules. Contrary to the conclusons of

thetria judge, “surprise” does not excuse or mitigate the prejudice to the defendant.?

20 See supra note 11.

21 In denying the motion for new trid, the trid judge Stated:

That ... the out of court identification of ... Trooper Wilson was
a surprise to the State’'s Attorney and you fed that he should have
informed you... under Rule 4-263, that he should have informed
you. And | agree with you on that. But, if it was a surprise to him,
he couldn’t inform you of something he didn’t know about. It was
a surprise to you and to him. And | don't think that he deliberately
withhed it back. If he had, | would be ver unhappy with him. But
he... today | asked him point blank again was it a surprise, and he
indicated it was. So | don't think that all of this taken together
would warrant the Court to grant anew trid.

It is uncler as to whether the trid judge used the Stat€'s inadvertence to find no
discovery violation and thus deny Williamss motion, or whether the State’'s inadvertence was
merdly a factor in deermining whether a new trid was an appropriate sanction. As we discuss
in the text above, an inquiry into intent for purposes of determining whether a discovery

14



Maryland Rule 4-263(g) provides:

The obligations of the State's Attorney under this Rule extend to

materid and information in the possession or control of the

State's Attorney and daff members and any others who have

participated in the invedtigaion or evauation of the action and

who dther regulaly report, or with reference to the particular

action have reported, to the office of the State's Attorney.
This provison clearly articulates that the Stat€’'s Attorney was accountable for information
hdd by Trooper Wilson, as he both “participated in the invedtigaion” and “reported to the
office of the State's Attorney.” Recent case law confirms this concluson. In Robinson v.
State, 354 Md. 287, 730 A.2d 181 (1999), we mantaned that the State is charged with the
“knowledge of dl ssemingly pertinent facts related to the charge which are known to the police
department...” 1d. at 304, 730 A.2d at 190 (quoting State v. Giles, 239 Md. 458, 470, 212 A.2d
101,108 (1965) rev'd on other grounds, 386 U.S. 66, 87 S.Ct. 793, 17 L.Ed.2d 737
(1967)(internd quotations amitted)).  Therefore, whether the inaccurate representation was
a result of willfu aforethought or inadvertence is irrdevant because the determination of a
discovery violaion does not mandate inquiry into a party’s menta State.

Nor is the effect of the inaccurate representation neutrdized smply because the State's

Attorney may have lacked foreknowledge of the ultimate testimony. As we stated in Evans

v. Sate, “even an unintentiond violation of the rule may require the granting of a midrid if

it has irreparably pregjudiced a defendant.” 304 Md. at 501, 499 A.2d at 1268 (1985). The

violation occurred is improper. Furthermore, that the State€'s Attorney was “surprised” has no
bearing on whether the defendant was prejudiced by the inaccurate representation.
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United States Court of Appeds for the Fourth Circuit has amilarly daed that the “[f]allure of
the police to reved such materid evidence in thar possession is equdly harmful to a
defendant whether the information is purposdy, or negligently, withheld. And it makes no
difference if the withholding is by officials other than the prosecutor. The police are dso part
of the prosecution, and the taint on the trid is no less if they, rather than the State's Attorney,
were qguilty of the nondisclosure” Barbee v. Warden, Maryland Penitentiary, 331 F.2d 842,
846 (4™ Cir. 1964).

If the State’s Attorney’s lack of knowledge could excuse, or even mitigae the
prgudicid effect of the undisclosed informetion, States Attorneys would most  effectively
operate in a vacuum because, by removing themsdves from the privity of police tesimony and
evidence, States Attorneys could dip beyond the grasp of discovery rules by daming
ignorance, and thereby force the defendant to enter trid unaware of the evidence to be offered
agang him. This is intolerable and totally adverse to one of the avowed purposes for
discovery rules to assst the defendant in preparing his defense and prevent unfair
surprise at trial.

It is clear that the discovery process in this case not only faled to assst Williams with
his defense, but it falled to protect Williams from unfair surprise.  Thus, the objectives of
discovery were not redized. We conclude that Trooper Wilson's surveillance observation, if
used by the State for purposes of identification, is “relevant materia regarding a pretria
identification” under Rule 4-263(a)(2)(C) and disclosure is required.  We hold that the State's

falure to provide Williams with complete and accurate information regarding the extent to
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which Trooper Wilson, a witness closdy identified with the State, could identify Williams is
aviolation of Rule 4-263(a)(2)(C).

Having determined that the State violated Rule 4-263(a)(2)(C), we must now determine
whether such aviolation was prgudicid to the defense.

V. Prejudicial Effect

The remedy under Mayland Rue 4-263(a)(2)(C) for a violaion of the discovery rule
is, in the fird ingtance, within the sound discretion of the trid judge. See Evans, 304 Md. at
500, 499 A.2d a 1268. The exercise of that discretion includes evaduating whether a discovery
violation has caused prgudice. See Warrick, 302 Md. a 173, 486 A.2d a 194. Genedly,
unless we find that the lower court abused its discretion, we will not reverse. In the case a
hand, however, the trid judge made no specific finding as a maiter of law tha the State violated
the discovery rule, and therefore he exercised no discretion in fashioning a remedy for the
discovery vidation. Having determined that the trid judge erred because the State did in fact
violale Rule 4-263(a)(2)(C) by faling to accuratdy disclose the pretrid identification of the
defendant, we must now consider whether that error was harmless.  Hutchins, 339 Md. at 475,
663 A.2d at 1286.

Upon an independent review of the record, we mug be able to declare, beyond a
reesonable doubt, that the eror in no way influenced the verdict; otherwise, reversd is
required. See Dorsey v. State, 276 Md. 638, 659, 350 A.2d 665, 678 (1976)(stating further
that “such reviewing court must ... be satisfied that there is no reasonable posshility that the

evidence complained of — whether erroneoudy admitted or excluded — may have contributed
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to the rendition of the quilty verdict”). The State's falure to provide Williams with complete
and accurate information regarding the extent to which Trooper Wilson, the only
corroborating witness identification of the defendant, could identify Williams is prgudicid
and cannot be construed as harmless error.

The inaccurate representation by the State in this case pertained to a fact pivotal to
Williams's defense. Whether a witness can positively identify the accused a the scene of the
caime is often the cadind facet of a determination of guilt. The Stat€'s violation is
paticularly egregious because the only other testimony linking Williams to the charge for
which he was being prosecuted came from Brown, an accomplice who testified pursuant to a
plea agreement with the State.  The longstanding law in Maryland is that a conviction may not
rest on the uncorroborated tetimony of an accomplice. See Ayers v. State, 335 Md. 602,
637-38, 645 A.2d 22, 39 (1994)(quoting Watson v. State, 208 Md. 210, 217, 117 A.2d 549,
552 (1955), when explaining that “the life or liberty of an innocent person might be taken away
by a witness who makes the accusation ether to graify his mdice or to shidd himsef from
punishment, or in the hope of recelving clemency by turning State's evidence’); Brown v. State,
281 Md. 241, 243-44, 378 A.2d 1104, 1106-07 (1977)(quoting Luery v. State, 116 Md. 284,
292-93, 81 A. 681, 684 (1911). Therefore, without a pogtive identification by Trooper
Wilson, Williams could have had a strong bass for moving for judgment of acquitta after the
State rested its case.

The trid judge's verdict dearly reveds the great weight that was placed on Trooper
Wilson'sidentification testimony in determining Williams s quilt. Thetrid judge Sated:
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Officer Wilson was probably one of the State's better witnesses,
a least of any subdantive informetion ... Officer Wilson
indicated that he, from his surveillance operation, saw a person
known to him as Jmmy Williams going to the place and driving
a dark colored Cougar. That in itsdf certainly doesn’'t make Mr.
Williams quilty of anything, but it does put Mr. Williams a the
scene here of aknown drug location.... ”

In fact, the trid court’'s findings and conclusons indicate that Trooper Wilson was the only
other State's witness to place the defendant at the apartment prior to the raid,2 which not only
confirms  the sgnificance of Trooper Wilson's testimony, but suggests the gravity of the
State’ sinaccurate representation.

Given the unquedionable reliance on Trooper Wilson's testimony, evidence which, had

2 The trid judge reflected on each of the witnesses that tedtified. He stated that Deputy
Dwyer gave an outline of how he got a lawful warrant for the premises a which the raid
occurred; Sergeant Perot gave detals of the raid itself, when it started, when it was completed,
and lig of activities that occurred in the interim; and Mr. Rondd Dorsey “didn’'t contribute

anything.”

Interegtingly, at a pogt-conviction motion for new trid, the trid judge, when discussng
the corroboration of Brown’ s testimony, stated:

| do think that the testimony of Mr. Brown was - you say not even
digntly corroborated and his tesimony shouldn't have been
regarded — | do think it was corroborated by Cunningham.

Therefore, to find corroboration, the trid judge sought the testimony not of a State's witness
but rather of a defense witness. Cunningham, arrested with Brown on the night of the raid, was
a defense witness who tedtified that Williams came by the gpatment to pick up a tray of
sdeamed crabs.  This is an unacceptable means of corroborating accomplice testimony,
paticulaly when one acknowledges the likdihood that the defense would never have cdled
witnesses had ether (@) Trooper Wilson's testimony been as the State origindly proffered or
(b) Trooper Wilson's identification tesimony been subsequently stricken as a result of the
discovery violation.
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the trid judge ruled correctly as to the Stat€'s disclosure violation, might not have been
admitted, we ae not satisfied that there is no reasonable possbility that the evidence
complained of — the podtive identification of the defendant by Trooper Wilson — may have
contributed to the rendition of the guilty verdict. Quite to the contrary, when the pre-trid
identification in question was the only corroborating testimony againgt Williams, we can say
with confidence that it is likely that this error did, in fact, contribute to the rendition of a guilty
verdict.

When a reviewing court cannot declare, beyond a reasonable doubt, that the State's
falure to comply with Rule 4-263(8)(2)(C) in no way influenced the verdict, reversa is
required.

JUDGMENT OF THE COURT OF SPECIAL

APPEALS REVERSED, AND CASE

REMANDED TO THAT COURT WITH

DIRECTIONS TO REVERSE THE

JUDGMENT OF THE CIRCUIT COURT FOR

KENT COUNTY AND TO REMAND THE CASE

TO THE CIRCUIT COURT FOR KENT

COUNTY FOR A NEW TRIAL. COSTSTO BE

PAID IN THIS COURT AND THE COURT OF

SPECIAL APPEALSBY KENT COUNTY.
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James Delario Williamsv. Sate of Maryland, No. 95, September Term, 2000

[Discovery — Pre-Triad Identifications Under Rule 4-263. Whether the State violated
Mayland Rule 4-263(a)(2)(C) by inaccurady representing in discovery that a police officer
witness, who was the non-aresting survelling officer, could not specificdly identify the
defendant, when at trid the officer pogtively identified the defendant. Hed: the police
officer's survelllance observation, if used by the State for purposes of identification, is a pre-
trid identification requiring disclosure under Maryland Rule 4-263(a)(2)(C); by faling to
accurately portray the police officer’s pretrial identification of the defendant, the State

violated this rule and such violation unduly pregudiced the defense]



